COMMONWEALTH OF MASSACHUSETTS 


HAMPDEN, ss. | SUPERIOR COURT 
_ DOCKET NO. 2279CV00613 
PILOT TRAVEL CENTERS, LLC & another! KOAA DEN COUNTY 
MAY: 23 2024 


CITY OF CHICOPEE & others? 


MEMORANDUM OF DECISION AND ORDER ON CROSS-MOTIONS EGR OF COURTS 
JUDGMENT ON THE PLEADINGS - 


I. Introduction 

| The plaintiffs, Pilot Travel Centers, LLC ("Pilot Travel") and Chicopee Inn, Inc. — 
("Chicopee Inn"), filed this action in the nature of certiorari ida G. L. c. 249, § 4, seeking judicial 
l kai of decisions by the City Council for the City of Chicopee denying the plaintiffs’ applications 
for a petroleum storage license and an automobile service station license. The matter is before the 
court on the parties’ cross-motions for judgment on the pleadings pursuant to Mass. R. Civ. P. 
12(c). After careful consideration of the administrative record, including the supplemental récord, 
and. the parties' arguments, the court concludes that the City Council's decisions had a rational 
basis and were not arbitrary and capricious. Therefore, the court denies the plaintiffs' motion for 
judgment on the pleadings and allows the defendants’ cross-motion for judgment on the pleadings. 
II. Facts | 

The following facts are taken from the administrative record. 


_ Chicopee Inn owns a 7.9 acre parcel of land at 357 Burnett Road ("the site") in Chicopee, 


ped Chicopee Inn, Inc. 


2 Frank LaFlamme, Gerard Roy, James Tillotson, Robert Zygarowski, Joel McAuliffe, Shane Brooks, DelMarina 
Lopez, George Balakier, Frederick Krampits, Derek Dobosz,'William Courchesne, Gary LaBrie, and Mary Elizabeth 
Pniak-Costello, as members of the City Council for the City of Chicopee. 
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near the interchange of Interstate 291 and Interstate 90. In 2018, the City sf Chicopee ("the City") 
granted Chicopee Inn a petroleum storage license and an automobile service station license in 
connection with Chicopee Inn's original proposed development of the site. City Councilor Derek 
-Dobosz described the original proposed Jan as having a hotel and stated that a condition 
of iea licenses was that no tractor trailer trucks would be allowed at the site. (Public Hrg. 9/8/22 
Tr. pp. 12, 58). 

In connection with the original proposed project, the Executive Office of Spaced 
Economic Development issued a $1.296 million grant to ihe City to pay for construction work, 
including a new driveway entrance to the site from I-291, a new four-way traffic dnai: new water, 
sewer, electric, natural gas and telecommunications services for the site, and sidewalk work. That 
construction work was completed in May 2021. 

As a result of the pandemic, the tenants. for the original proposed project withdrew their 
commitments to Chicopee Inn, and in 2020, Chicopee Inn and Pilot Travel proposed an amended 
- development project ("the project"). The project is for a Wendy's restaurant, a food convenience 
market, restrooms, a gas station with eight fueling stations (with twelve fueling positions), and 
Sevei high speed diesel fueling positions. The project calls for the storage of 48,000 gallons of 
_ diesel fuel in above-ground Ta and, in underground tanks, the storage of 28,000 gallons of 
gasoline and 12,000 gallons of diesel exhaust fluid. The project includes parking for 24 trucks. 


(Public Hrg. Tr. 9/8/22, p. 13). . 


*The administrative record contains little documentation about the original proposed: development. The plaintiffs 
describe it as including a restaurant, a coffee shop with a drive-through area, a convenience store, and a gas station 
with ten fueling pumps. Dobosz describes it as having a hotel. l 

Some of the documents referenced in the September 2022 public hearing on the plaintiffs’ license applications, and 
said to be part of the record before the City Council, do not appear to be in the administrative record. The court further 
notes that the voluminous administrative record submitted by the defendants is not Bate stamped and is cluttered with 


a plethora of wholly irrelevant materials, including the number of cupcakes and other items donated for a muncipal 
event. 
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The City's building commissioner determined that the project is for an automobile service 
Station, as the premises would be used primarily to supply gasoline or related products for 
automobiles. An automobile service station is a use permitted as of right in the City's Business A 
Zoning District, where the site is located, pursuant to City Ordinance 275-58.4 

The plaintiffs submitted the project to the site plan review process in accordance with City 
Ordinance 275-6(I). This process required review by the following City departments: building, 
public works, planning, conservation, wastewater treatment, health, fire, engineering, electric 
light, and any other department deemed necessary by the building commissioner. The project 
received no objections in that process. In July 2022, the Planning Board issued a definitive 
approval of the project. 

| The next step in the process required a public hearing on the plaintiffs’ license applications. 
In 2022, Chicopee Inn applied to the City fora medei storage license, under G.L. c. 148, § 13 
(requiring public hearing before licensing authority can grant license on land on which structure 
or building may be used to store, use, sell, or handle crude petroleum or any of its products or 
inflammable fluids, or any substance which may ignite, inflame, or generate inflammable or 
explosive vapors or gases to a dangerous extent). Also in 2022, Pilot Travel applied to the City for 
an automobile service station license, pursuant to City Ordinance 188-20, which requires, inter 
alia, that the plot of land for which the applicant seeks an automobile service station license is 


"properly licensed for the storage of petroleum (§ 188-14)5 by the Chicopee City Council." 


‘Chapter 275 of the Chicopee City Code. provides that the Business A Zoning District "is designed for general 
businesses fe in areas of high traffic volume that are intended to serve an area-wide population." § 275- -58(A). 
"Permitted uses” in this district include, inter alia, automobile parking and automobile service stations. § 275- 
58(B)(2)-(3). 

5 The Chicopee City Ordinance 188-14 provides that "Licenses may be granted for the storage of crude petroleum or 
any of its products" (emphasis added). This ordinance refers to fees and expirations of licenses. It is undisputed that 
any fuel storage license application is governed by G. L. c. 148, § 13. 
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On Serene 8, 2022, the City Council conducted a public hearing on the plaintiffs' two - 
license Soltis At that hearing, Attorney Seth Wilson, representing over 300 Chicopee 
residents opposing the project, explained why the license applications should be denied.® He 
argued that the project is for a truck stop, in seas to the original project, as evident from the 24 
truck parking spaces. Wilson and others challenged the plaintiffs’ traffic study (submitted Sith its 
license applications) as being based on the original praposed project (not involving tractor trailer 
trucks) and on outdated traffic data.’ Wilson pointed out that the "truck numbers" sined by the 
plaintiffs in the "build and no build" conditions are the same, and asked, "How can that be?" Wilson 
reasoned; "It's just simply not tenable that there aren't going to be stack-ups of trucks down into 
the intersections and ia those intersections aren't going to be significantly impacted and 
significantly downgraded . . . ." (Pub. Hrg. Tr. p. 15). Wilson invited the City Council to review 
his written submissions and asserted that: (1) there are safety issues and-concerns with the above 
ground storage tanks, which would not be appropriate because the site is ae an isolated area, in 
contrast to the sole other above ground storage tank in the Commonwealth; (2) the fuel storage 
proposed is abnormally large; and (3) the parking in the project does not comply with the rules. 
Those rules include City Ordinance 188-20(K), which requires ia "all motor fuel stations and 
self-service motor fuel stations shall be maintained and conducted. so that vehicular traffic and 
pedestrian traffic is not obstructed." 


The plaintiffs' attorney then told the City Council that their decisions on the plaintiffs' 


é Wilson stated that his comments in the public hearing were set forth in his written submission to the City Councilors, 
but that written submission does not appear to be in the administrative record. - 

7 Prior to the vote at the public hearing, Dobosz commented that the plaintiff's traffic study was authored in 2017 and 
based mainly on information gathered in 2013, and that the plaintiffs used the same traffic study information for this 
project that they had submitted in connection with their original proposed development, which did not involve tractor 
trailer truck traffic. Likewise, according to Dobrosz, the construction improvements which were completed in May 
2021 (under the grant) were based on the original proposed development, not the truck stop under consideration by 
the City Council in 2022. (Pub. Hrg. Tr. p.61). 
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applications for licenses were not a matter of discretion because the use, an automobile service 

station, is one of right in that zone and the applications were properly submitted. On that basis, the 

plaintiffs' counsel argued that the plaintiffs had a legal right to issuance of the licenses and that the 
| issue was not a political one (i.e., in which the residents' opposition is a factor). 

At that point, eleven members of the public voiced strong objections to it on several 
grounds, and no member of the public expressed support for the project. The members of the public 
who spoke at the hearing viewed the project as a truck stop - the second one in Chicopee - which 

~ would attract a heavy volume of tractor trailer trucks and related problems, such as traffic . 
congestion in a sensitive area near two major, heavily travelled roads (I-90 and I-291), which 
traffic could not be handled by Burnett Road. The project's large volume of gasoline and diesel 
storage on the site raised safety concerns. 

The recently retired Chicopee police chief described his concerns about public safety, 
based on his decades-long pene in Chicopee. (Hrg. Tr. pp. 26-28). He enumerated the 
problems Chicopee police had encountered in the other truck stop: "prostitution, drug activities, 
murders, rapes, you name it. It's occurred up there. You're putting another element up that will 
invite the same clients." (Tr. p. 28). The former police chief added that the Chicopee Police 
Department lacked sufficient resources to be able to address an increase in traffic and safety 
problems if the project were divei proceed. 

Other residents complained that Pilot Travel had threatened litigation against the City if 
the City Council denied the license applications, and viewed Pilot Travel as a bully. Still others 
opposed granting the licenses due to legal and ethical. problems they perceived to be associated 
with Pilot Travel. One resident, David Amo, questioned Pilot Travel's promise to be a good 


neighbor, and stated that a few months earlier, "Pilot was fined by the EPA over $100,000 for... 


illegal water discharge of 17 Pilot facilities in three states. You call that a good neighbor?" (Tr. p. 
22). Amo and another resident, Susan LaPlante, noted that an FBI probe uncovered a fuel rebate 
scam connected with Pilot Travel and targeting its trucking customers, resulting in a court order 
that Pilot Travel pay restitution in the amount of $200 million. (Public Hrg. Tr. p. 25). Amo noted 
health concerns, that Chicopee's asthma rate was 17.5 % comps to the state average of 12.9%, 
and implied that another truck stop would not help and that another gas station was not ne or 
qantas in Chicopee. 

Kim Hazarvartian, Ph.D, an experienced certified professional traffic engineer, critiqued 
the plaintiffs' traffic study and opined that the traffic from large trucks, as contemplated in the 
project (compared to the original proposed project) would cause more traffic congestion, delays, 
and lines of traffic in the area. Hazarvartian noted that the plaintiffs’ traffic study was based on . 
2017 traffic counts and inaccurately estimated the volume of trucks in the proj ect.’ 

At the public hearing, the sole support for the project came from the plaintiffs, through 
their attorney, who argued that the City Council did not have discretion to deny the licenses. 

- Before the City Council voted on the plaintiffs' applications for the two licenses, Dobosz 
spoke about McAuliffe's decision to abstain from voting. Dobosz thanked McAuliffe for 
abstaining and explained: 

"I think it's the right thing to do ethically and morally and it speaks a lot to his character, 

so I want to thank him for doing that and gaining a lot of trust from Ward 6 residents. I also 

wanted to bring up, you know, any other City Councilor on the Board that has taken a large 
donation from the developers of this parcel. I respectfully ask that you at least disclose the 

information and, you know, I would like to further ask that you abstain if you took a 

donation. I understand that we don't have to file until the end of the year, but the residents 

have made it clear that they are going to check at the end of the year, so I am asking any 


colleagues of mine that have taken any large donations that they feel that this could bring 
[sic] conflict, please abstain, please disclose that information before you vote." 


8 She stated that her comments were submitted in writing, but the administrative record does not appear to include 
them. 


(Pub. Hrg. Tr. pp. 57-58). 

Councilors Dubosz, Lopez, Costello, LaBrie, Roy, and Lalani expressed their 
agreement with reasons advanced in the public hearing by other project opponents. At the 
conclusion of the public hearing, the City Council voted on both license aatos with ten 
_ councilors voting no, two councilors abstaining (Joel McAuliffee and Shane Brooks), and one 
councilor absent (William Cirene Dobosz then read into the record the reasons for the City 
Council's decisions, largely tracking the reasons given by the public and the traffic engineer. !? 
II. The Grounds for the Plaintiffs’ Challenge to the Denial of the Licenses 

| The plaintiffs argue that the City Council's decisions to deny ‘the licenses were unlawful 
because the City Cottidi failed to consider: (1) the Planning Board's approval of the proposed 


development project; (2) that an automobile service station is a use permitted by right in the 


? In the public hearing, City Councilor LaFlamme stated that Courchesne was sick that night and would not be able 
to Zoom into the meeting. The City's attorney, Garvey, stated that McAuliffe would abstain from voting on the 
plaintiffs' applications. Garvey explained that although McAuliffe received written documentation that it would not 
be a violation of the ethics rules and regulations of the Commonwealth if he participated in the vote, "he has decided 
to abstain ... and I believe his reason is he wants the focus to be on the application itself rather than on him." 
(Public Hrg. Tr p. 6). No reason appears in the record for the abstention of Brooks. 


10 The written document read by Dobosz does not appear to be in the administrative record. The court, thevefore must 
rely on the transcript of the public hearing. The reasons given for the City Council's votes denying the licenses are in 
the public hearing transcript at pp. 79-86 and repeat nearly every other objection described above which need not be 
repeated here. Dobosz read into the record those and additional reasons, portions of which were inaudible and appear 
-to be incoherent based on the transcript. Despite these problems in the record, the court is satisified that the transcript 
is substantially accurate and that the difficulties in the record do not impair the court's ability to understand Dobosz's - 
-statements. : 
"16. A serious concern about whether SPARQ report was properly and fully considered for this project and 
not the hotel which was considered and . .. . Suggesting that there might be significant behind the scenes and ` 
valid concerns just like the solicitor's . . . approach to our concerns of quid pro quo pay to play tactics by the 
developer with at least one councilor. Other councilors were not sure anyone else received any payment. 


"18... . I submit Council can certainly be sued [inaudible]. Also defending a no vote denying the license is 
far easier and more likely to succeed if there's litigation. Residents’ [counsel] doesn't even threaten to sue ihe 
City.. 


"19. On top of that, apparently a number of reasons residents could certainly sue to E a vote granting. 
the license and there's a list here. 


"21. Also, given the number of citizens so vehemently opposed to this project, as we have seen in the many 
meetings and the petition with over 200 for the very legitimate reasons we just went through, I expect any 
Councilor who might be in favor of this project should be concerned about being unseated." 


Business A zoning district; (3) that the City Council had previously granted both the automobile 
service station and petroleum storage licenses in connection with Chicspes Inn's original project 
proposal; and (4) the professional studies submitted by the plaintiffs with the site plan review 
process. Moreover, the plaintiffs contend that, in denying the applications, the City Council 
improperly considered other material, such as: (1) text messages between councilors and an 
attorney for an opposition group, which consideration the plaintiffs claim violated the Open 
Meeting Law, G.L. c. 30A, §§ 18-25;!! (2) irrelevant factors, such as (a) the reasoning that the 
denial of the licenses would be "far easier" and."more likely to succeed" in litigation; (b) that any 


councilor favoring the project should be concerned about being unseated; and (c) in 2018, a former 


My support of their argument that the defendants’ decisions were arbitrary and capricious, the plaintiffs highlight text 
messages which they claim support an inference that McAuliffe abstained from voting on the license applications due 
to pressure from Dobosz and/or Wilson. In the text messages, Wilson asked Dobosz if McAuliffe would "recuse 
himself [abstain] publicly?" Dobosz replied that "He told me he plans to do whatever the law department tells him to. 
I take that as him planning to vote for it." Their text exchange continued in relevant part: 

Wilson: "So he is now recanting his plan to abstain? After you let him know we have the two complaints, are pinne 
to submit another formal objection because he promised u he planned to recuse and now is going back on it and 
extended the olive branch of praising him for doing the right thing if he did publicly notify of his plan to 
recuse/abstain?" 

Dobosz: "Well his campaign staff and friend told me he planned to abstain. [McAuliffe] would not commit to 
abstaining to me last night. I mentioned the offer to have a joint statement with LaPlante and Amo. He doesn't care. 
He says it's after the primary." .... 

Walson: "OK. Seems like a very questionable approach by him. ... Just so clearly pay to play/quid pro quo!!!" 


Wilson: "Who is McAuliffe's apain for the Rep seat?" 
Dobosz: "Shirley Arriaga." 
Wilson: "Does she know about these ethics seiiplaints by [c]itizens? Joe's [sic] conflicts? Is she jumping on this?" 
These texts appear to allege that McAuliffe had a conflict of interest which required him to abstain from 
voting, such that, irrespective of pressure from others, his abstention would.have been appropriate. The text exchange 
does not support the inference invited by the plaintiffs, that McAuliffe abstained under a "pay to play/quid pro quo" 
pressure. To the contrary, Wilson questioned McAuliffe's purported decision at that moment not to abstain, and Wilson 
challenges that as being part of a "pay to play/quid pro quo" scheme. The significance of this allegation about 
McAuliffe's possible involvement in a "pay to play/quid pro quo" scheme is clarified in the public hearing, when 
Dobosz thanked McAuliffe for abstaining from voting and asked any other councilors who had received large 
donations from the project developers to abstain and disclose the donations. On this record, the plaintiffs' claim that 
McAuliffe’s abstention and, by some imaginative inference, the decisions on the plaintiffs’ applications, were tainted 
by back door politics, is entirely specious and an attempt to turn the facts on their head. 
The reference to "we have two complaints" appears to refer to information in an August 16, 2022, text ` 
message from Dobosz to Wilson stating, "Just so you know, at least one, possibly two Open Meeting Law [complaint] 
violations were filed against Shane Brooks for the truck stop meeting for not reading the vote out loud." 


executive of Pilot Travel was sentenced to twelve years in prison for involvement in a fraud scheme 
that dated back to 2012. In sum, the plaintiffs challenge the denials of their applications as arbitrary 
and capricious, not based on the evidence, and they allege, inter alia, that the denials usurped the 
Planning Board's authority, contradicted the City's permitting process, and violated the plaintiffs’ 
right to use the site for the intended use. | 

IV. Analysis 

The plaintiffs seek review under G.L. c. 249, § 4, which provides for review in certiorari 
proceedings for actions which are otherwise nonreviewable. Massachusetts Bay Transportation 
Auth'y v. Auditor of Comm., 430 Mass. 783, 790 (2000). In such an action, the court corrects only 
a substantial error of law, evidenced by the record, which adversely affects a material right of a 
plaintiff. Carney v. Springfield, 403 Mass. 604, 605 (1988). A court may only rectify errors of law 
which have resulted in manifest injustice to a plaintiff or which have adversely affected the real 
interests of the general public. Jd. 

The standard of review under G.L. c. 249, § 4, varies according to the nature of the action 
for which review is sought. Forsyth Sch. for Dental Hygienists v. Bd. of Registration in Dentistry, 
404 Mass. 211, 217 (1989). When a defendant was free to use its judgment and exercise 
administrative discretion, the applicable standard of review is arbitrary and capricious, such that. 
the court affirms the decision if it was not arbitrary and capricious. See id. The court's review is 
confined to what is in the administrative record. Police Commissioner of Boston v. KOOR 47 
Mass. App. Ct. 767, 770 (1999). 

The City Council's authority to issue a petroleum storage license is governed-by G.L. 

c. 148, § 13, which provides in pertinent part: 


"No building or other structure shall . . . be used for the . . . storage . . . of [petroleum], 
unless the local licensing authority shall have granted a license to use the land on which 


such building or other structure is or is to be situated for the aforementioned uses, after a 
- public hearing...." 


Section 13 does not provide narrow and objective criteria for the City Council to apply in 
evaluating license applications. See Cumberland Farms, Inc. v. City Council of Marlborough, 88 
Mass. App. Ct. 528, 530 (2015) (decision by city council, acting a the licensing authority on 
“ Iai for petroleum storage license under G. L. c. 148, § 13, was E because statute 
does not posie narrow and objective criteria for deciding applications and public meeting was 
not evidentiary and did not result in factual sidings) Under this statute, the licensing authority 
has’ wide donton which extends beyond the iae questions of fire risk and involves other 
considerations affecting public interests. Scudder v. Bd. of Selectmen of Sandwich, 309 Mass. 373, 
376 (1941). See also Cumberland Farms, Inc., 88 Mass. ‘App. Ct. at 530 (Furthermore, in 
exercising its wide discretion to isie or withhold licenses, a licensing gaiteni may take ii 
account other factors affecting public interests and welfare"). Factors such as noise, traffic, and 
ei residential areas may prope form the basis of a city council's decision to deny an 
application under G.L. c. 148, § 13. Id. 

The decision of the City Council denying a license nee G.L. c. 148, § 13, is reviewed 
only for an arbitrary or capricious decision. See Cumberland Farms, Inc., 88 Mass. App. Ct. at 
- 530. The City Council has no burden to justify the denial of a license, nor even a duty to state 
reasons for the denial. Johnson Prods., Ine. v. City Council of Medford, 353 Mass. 540, 543 (1968). 
The arbitrary and capricious standard of review requires only that there be a rational basis for the 

decision. Howe v. Health Facilities Appeals Bd., 20 Mass. App. Ct. 531, 534 (1985). A decision 
| is not arbitrary and capricious unless there is no ground upon which reasonable persons might ` 
support it. Frawley v. Police Comm'r of Camiridge. 473 Mass. 716, 729 (2016); Garrity v. 


Conservation Comm'n of Hingham, 462 Mass. 779, 792 (2012). 
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The automobile service station license is secondary to the petroleum storage license 
because the City Council's authority to issue an automobile service station license is subject to, 
inter alia, a license for the storage of petroleum. See City Ordinance 188-20 (plot of land for which 
applicant seeks automobile service station license must be "properly licensed for the storage of 
petroleum (§ 188-14) by the Chicopee City Council"). As discussed above, a petroleum storage 
license is issued pursuant to City Ordinance 188-14 (which also gives the City Council discretion, 
as it provides that "Licenses may be granted for the storage of crude petroleum") and subject to 

G.L. c. 148, § 13. It follows that the City Council's denial of the automobile service station license, 
like the denial of the petroleum T license, is reviewed for abuse of discretion, and withstands 
the plaintiffs challenge as long as there is a rational explanation for it. | 

The administrative record supplies more than a rational explanation for the City Council's 
decision to deny both of the plaintiffs’ applications for licenses. There was overwhelming public 
opposition to the plaintiffs’ project, as articulated by Wilson (representing hundreds of Chicopee 
residents who opposed the ect), as well as individual residents and others at the public hearing. 
As set forth above, the opponents raised multiple, legitimate public safety concerns regarding 
traffic congestion, crime, and the risks of a large volume of fuels, particularly in an above ground 
storage tank in a busy area. The City Council agreed with those concerns aad with the challenges 
to the plaintiffs' traffic-related submissions and bullying tactics, Finally, the City Council had good 
reason to listen to and concur with its citizens who opposed having a ieioea with Pilot Travel's 
alarming track record in the fraudulent rebate scheme and in environmental matters. The City 
Councilors were fully justified in taking into account the public's safety concerns and other 
considerations affecting public interests. See Cumberland Farms, Inc., 88 Mass. App. Ct. at 530. 


The City Councilors' exercise of discretion in denying the licenses is abundantly supported by the 
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facts in the record. Contrast Dorota v. City of Woburn, 65 Mass. App. Ct. 375, 379 (2006) 
("where the factual premise on which [the licensing authority] purports to a discretion is 
not suppone by the record, its action is arbitrary and capricious"). 

There is no merit to any of the plaintiffs' arguments to the contrary. The previously granted 
iens on the original (and therefore different) project did not limit the City Council's discretion 
in voting on whether to grant or deny the licenses at issue in this project. Neither the site plan 
review process nor any input by ihe Chicopee Fire Department constrained the City Councilors’ 
broad discretion to take into aena the proper considerations under G.L. c. 148, § 13, and the 
case law interpreting it. See Davidson v. Bd. of Selectmen of Duxbury, 35 8 Mass. 64, 67 (1970) 
("We perceive nothing in G.L. c. 148, § 13, as amended. es inc. 40A, which indicates to us that a 
decision by the town's board of appeals, or by a court, in a zoning matter is binding on the local 

licensing authority in considering a licensing matter under § 13, even though similar issues of fact . 
are presented and much the same considerations are relevent. We think that these separate statutory 
provisions, in separate chapters of the General Laws, are not so interrelated as to make a decision 
on a zoning permit binding with T to a license application"); E.A.D. Realty Corp. v. Bd of 
Selectmen of Shrewsbury, 6 Mass. App. Ct. 826, 827 ( 1978) ("the selectmen sae not bound by 
the earlier decision of the board of appeals . . . granting the plaintiff variances and a special permit 
to a the same building"). ` 

Nothing in the record supports an inference that the decisions denying the licenses were - 
based on facts not properly before the City Councilors. Contrast Excel Recyling, LLC v. Bd of 
Selectmen of Freetown, 99 Mass. App. Ct. 1111, 2021 WL 628576, *2 (2021) (Rule 23 
unpublished decision) (remanding to local board of selectmen to consider concerns whieh may 


| require new public hearing on plaintiff's application for junk dealer's license, where board 
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members did not disclose to applicant certain information they had from, inter alia, conducting 
independent investigation into applicant's hours of operation). The record undercuts the plaintiffs 
contention that these decisions were the product of "backdoor dealings" or "political P 
See Scudder, 309 Mass. at 376. The text messages highlighted by the plaintiffs, when viewed with 
Dobosz's statements diii the public A support an pee that McAuliffe had received 
a aie donation from at estoe of the plaintiffs and therefore was perceived by Dobosz 
and Wilson to have a conflict of interest in voting on the plaintiffs' license applications. In this 
context, Wilson reasonably opined that if McAuliffe did not abstain from voting and if he did vote 
in a of the licenses, it would be EA and, in his words, "a very questionable approach" 
constituting "pay to play/quid pro quo!!!" This was hardly political extortion, but a call for 
McAuliffe to act ethically. | 

The plaintiffs question Dobosz's statement that if iek were litigation, as threatened by the 
plaintiffs, it would be easier to defend denials of the licenses than to defend granting them. That 
view reflects the law. See Mederi, Di y. City of Salem, 488 Mass. 60, 67 (2021) ("the ‘arbitrary 
or capricious’ standard... is more deferential to the party defending the administrative action it 
took"). That statement must also be viewed in its context, where Dobosz acknowledged that 
whichever way the City Council voted, either the plaintiffs or the residents would likely challenge 
the decisions in court. This statement also followed a long explanation of why the plaintiffs’ 
applications for licenses should be denied, with no reasons given for allowing them. Dobosz's 
remark about the comparative ease of defending the sais which were well supported by his 
reasons in the public record, was accurate and was not a sisi for denying the applications. 

Finally, the plaintiffs challenge as improper the following i for the decision as read 


into the record by Dobosz at the public hearing: - 
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"21. Also, given the number of citizens so vehemently opposed to this project, as we have 

seen in the many meetings and the petition with over 200 for the very legitimate reasons 

we just went through, I expect any councilor who might be in favor of this project should 

be concerned about being unseated." ° 

Denial of license application must be based on proper considerations, which here included 
the anne T overwhelmingly iy Chicopee's residents. Losing a political seat due to 
ignoring one's constituents’ uniform, staunch, and well grounded opposition to a project perceived ! 
as harmful to the community is a real risk. Nothing in the record, however, supports the barest 
inference that the City Cebe Yio voted to ate the licenses did n for reasons other than 
those cited by the public. Dobosz' expectation of that risk. was not stated as a reason the license — 
applications were denied: Despite its placement in the numbered list of the City Council's reasons, 
it is plain that the City Council's driving reasons for denying the license applications wete those 
rational, legitimate, well-grounded, and valid concerns raised by the public as summarized by 
Dobosz. The City Council made a rational choice to deny the plaintiffs' applications for a 
petroleum storage license and an automobile service. station license. It follows that the City 
Council's decisions were not arbitrary or capricious and must be affirmed. 

l ORDER | | 

For the foregoing reasons, it is hereby ORDERED that the Plaintiffs’ Motion for Judgment 

on the Pleadings is DENIED and that the Defendants’ Coemi for Judgment on the Pleadings 


is ALLOWED. 


ustice of the Superior Court 


Dated: May 23, 2024 
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